expenses by giving it authority over all expenses regardless of
. whether or not such expenses could increase rates.

The implications of this additional grant of
authority to the Commission are far reaching. It is, in
effect, a transfer of authority. It is not simply a matter of
GPA continuing as at present but with an added layer of
authority created such that the Commission establishes some
sort of mechanism to review and approve or disapprove Board
actions with respect to expenses of GPA. This grant of new
authority to the (Commission is ungualified and without
limitation. Under such circumstances, such authority over
expenses of GPA cannot co-exist, and is totally inconsistent
and incompatible, with the present authority of the GPA Board.

Even though Bill No. 548, Section 3, does not purport
to amend provisions of the Guam Power Authority Act with its
grant of powers to GPA and its Board, this grant of authority
to the Commission over expenses of GPA is so wholly
inconsistent with existing power of GPA and its Board as to
repeal by implication the power and authority of GPA and its
Board over GPA expenses. The latest declaration of the
legislature prevails.

In other words, it would appear that by enactment of
Bill No. 548, Section 3, GPA and its Board would no longer have
any authority over GPA expenses and that major critical element
of authority would pass to the Commission.

While it may be argued that the authority so granted
to the Commission is simply authority for some sort of
discretionary review, the word "authority” or "authorized” has
been construed to mean that a public officer “authorized” is an
officer commanded in a matter of public concern.

Accordingly, the effect of Bill No. 548, Section 3
would appear to be that of repealing the powers of GPA and its
Board over GPA expenses and a transfer of all such power to the
Commission. ‘

For all ©practical purposes, the GPA Board of
Pirectors would cease to exist except Lo the extent its members
may choose to continue in what, in effect, would be an advisory
capacity to the Commission with respect to GPA matters.

The obvious question raised is that with this
transfer to the Commission of administrative authority over
GPA, who will now regulate the regulators? 12 GCA Section
12001(j) provides that no Commissioner may serve on any other
board or commission of the government of Guam during his term

FoL
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as Commissioner of the Public Utilities Commission. Bill No.
548, Section 3, would gut the intent, if not the letter, of
this provision, effectively repealing it by implication since
Commissioners, in exercising authority over GPA expenses,
would, in effect, be acting as directors of GPA.

This proposed legislative transfer from GPA to a
third party of _authority over GPA expenses gives rise to a
concern that such, if enacted, may constitute an event of
default under the 1992 Series A Revenue Bonds Indenture.

Indenture, Section 6.07, Maintenance of Powers,
requires the Authority at all times use its best efforts to
preserve its existence as a public corporation and autonomous
instrumentality of the Government; not to lose any rights
necessary to enable it to maintain and operate the System; and
to maintain the powers, functions, duties and obligations now
reposed in it pursuant to law.

Further, by Indenture, Section 6.20, Pledge by
Government, the Government pledged to the holders of all Bonds
that the Government will not repeal, amend or modify Chapter
12, Title 12, Guam Code Annotated, in any way that would
substantially impair the powers, duties or effectiveness of the
Public Utilities Commission thereunder in relation to the
Authority and its rates.

Clearly, GPA would no longer be autonomous. Also,
while 4impairment most directly usually involves an express
reduction of authority and not an increase of authority, the
transfer of expenditure authority from GPA to the Commission
could be construed to impair the effectiveness of the
Commission by casting it directly into an administrative role
which conflicts with its regulatory role.

Very truly yours,

Ac g General Manager

RCC:nbd
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Joseph T. Duenas, Chairman
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July 16, 1993

Senator Thomas C. Ada

COMMITTEE ON WATER UTILITIES &
ELECTRONIC COMMUNICATIONS
155 Hesler Street

Agana, Guam 96910

RE: BILL 548 [AN ACT TO AMEND SECTION 8113.3 OF P.L. 21-117
AND TO AMEND SECTION 12004, CHAPTER 12. 12 GUAM CODE
ANNOTATED.]

Dear Senator Ada:

By your July 12, 1993 letter, you have requested that the Commission comment
on Bili 548. The Commission appreciates the promptness with which you have
responded to the recommendations contained in our counsel's June 30, 1993 letter to
Senator Parkinson.

Bill 548, as drafted, raises several concerns for the Commission:

1. Section 2 of the bill would mandate that the Commission approve a
baseload unit of at least 35 megawatts. You shouid be aware of the fact that this
restriction may impact on the Commission's ability to order what it concludes is the most
appropriate next generation step. For example, suppose as a result of our deliberations
on GPA's baseload application, the Commission were to conciude that a two phased and
staged baseload plan [say two units of 15 to 20 MW each] would best meet GPA's
generating needs, bill section 2 would prevent the Commission from taking this approach.
Accordingly, we renew our recommendation that the bill confirm the Commission's
authority and flexibility to determine the size and timing of the next baseload unit/s, as is
proposed by our counsel's letter.



Senator Tha . = res~
July 16, 1993
Page 2

2. The draftsperson of bill section 3, which would amend § 12004, inadvertently
[we assume] used an old version of that section. [See section 3 of P.L. 21-142 which
amended § 12004 to require the Commission to establish lifeline rates, and is the current
version of the section.] Accordingly, bill section 3 should be redrafted using P.L. 21~
142:3 as a starting point. We are also~c¢oncerned that bill section 3 [again we trust
inadvertently] deletes the following important sentence from § 12004: "The utilities shall
not, however, enter into contractual agreements or obligations which could increase rates
and charges prior to the written approval of the Commission.” In redrafting bill section
3, care should be taken to reinsert this deleted sentence. As a collateral matter, your
committee should consider whether lifeline rates should be established for PUAG, if that
agency is to be brought under the Commission's jurisdiction, as is contemplated by Bill

540.

Please let me know if the Commission can be of further assistance to your
committee.

Cordially,

270

Joey Duenas, Chairman
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Antrodnced

TWENTY-SECOND GUAM LEGISLATURE AiG19'83
1993 (FIRST) REGULAR SESSION

Bill No. 544 (7 5)
Introduced By: D. Parkinson

T\e.‘\ é\&\&w

AN ACT TO AMEND SECTION 8113.3 OF P.L. 21-117 AND TO
AMEND SECTION 12004, CHAPTER 12, 12 GUAM CODE ANNOTATED

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

S8ection 1. Legislative findings and intent. The
Legislature finds that Section 8113.3 of Public Law is
restrictive in that it limits the purchase of new base load
generation to 35 Meggawatts. It is the intent of the
Legislature that the purchase of new base load generation be
not less than 35 meggawatts. The Legislature also finds
that the Public Utility Commission authority to regqulate
utilities under its control is weakened by the lack of
express authority. It is the intent of the Legislature that
the Public Utility Commission be empowered to regulate

public utilities under its control.

8ection 2. Section 8113.3 of Public Law 21-117, 4. is

amended to read "Next baseload unit (not less than 35 MW).

B8ection 3. Section 12004, Chapter 12, 12 Guam Code

Annotated is amended to read:
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"Section 12004. General Powers and Duties. The
Commission shall have the regulatory oversight supervision

and authority over the ef rates and expenses of each public

utility under its jurisdiction, including, without

limitation, the authority to issue such orders as may be

necessary to keep utility expenses within reasonable limits,

and shall perform the duties and exercise the powers imposed

or conferred upon it by this Chapter. as—set—forth in this

by—this—Chapter~ The Commission in the discharge of any of

its duties or the exercise of any of its powers, except a

final determination affecting a public utility, may act
through one or more of its Commissioners designated by the
Commission for this purpose. The Commission shall
investigate and examine any rates and charges charged by any
utility, and all records pertinent thereto. The Commission
may seek advice from an independent utility expert, skall
approve, disapprove, increase or reduce rates for each
utility. The Commission shall establish and modify from
time to time, reasonable rates and charges for services,
which as far as Guam Telephone Authority and Guam Power
Authority are concerned shall be at least adequate to cover
the full cost of such service or subject to any contractual
agreements of the utilities to the holders of any bonds and
shall increase rates or charges from time to time as may be

necessary pursuant to any contractual obligations which
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could increase rates and charges as of the effective date of
this Act, prior to the written approval of the Commission.
No money in any utility sinking fund may be released except

for the purpose for which it is dedicated.

No rate change may be approved by the Commission unless
it is affirmatively established, by a preponderance of the
evidence, that a rate change is necessary. The Commission
shall conduct such investigation and hearings as to any such
rate changes as it deems necessary. As to thg Guam Power
Authority, the Commission shall ensure that rates will, at
all times, be sufficient to enable the utility to meet its
financial obligations, operating expenses, debt service and
capital improvement needs. Any rate change shall be
considered by the Commission using standards and financial
criteria consistent with generally accepted rate-making

practice of Public Utilities.

F:\22\bills\PUCGPA .bil\sh
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September 14, 1993

Direct Dial
(415) 773-5828

Senator Vicente C. Pangelinan
130 Aspinall Avenue, Suite 301
Agana, Guam 96910

Re: a_Co i Vers No. §
Dear Senator Pangelinan:

Enclosed is a copy of my letter of yesterday to the
PUC’s administrativa law judge, Harry Boertzel. Tt further
explains, at least in part, my views of the proposed legislation.

Frankly, if the PUC is to be given the additional
proposed powers (which I would still recommend against at this
time), I would prefer the bill in the form that does net hava the
new phrases concerning the impairment of contracts clause or the
new section authorizing direct agreements batween the PUC and
bondholders. The reason is that the additional language
highlights the developing adversarial nature of the relationship
between the PUC and GPA, and makes it appear as if conflict over
the matter is guaranteed, which is not a4 very pretty picture to
present to the credit rating agencies or to potential bondbuyers.
(Besides, if the legislation does violate the impairment of
contracts clause, the legislation will be of no effect without
itself saying so.) The legal iszsues (possible violation of a
bond covenant and the impairment of contracts clause) are far
less significant here than the perceptions of the financial
community.

T am not saying that a savings of $19,000,000 over the
course of four years, if it can be achieved, is not an
appropriate goal. However, that amount of savings would
represent less than thres percent (3%) of totsal projacted
revenues over that period and, in the view of a credit analyst,
would have far less positive impact (for example, on the ability

Ol4 Federal Reserve Bank Busiding ¢ 400 Sansome Strest v San Pranetseq, Californis 9411]
Telephone 415 392 1122 =« Facsimiie 41% 7735759
LosAngeles 213 629 2020 o New York 212 326 3800 « Sacraments 516 447 9200
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of customers and the economy to pay) than the negative impact of

the potential conflict between GPA and its rate rsgulator.

Very truly yours,

Stanley ;i;%%rks

¢c: Kathy Maraman

8F2-21443.1 40033-1-851-09/14/93
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September 13, 1993

Direct Dial
(418) 773=5828

Harry M. Boertzel, Esq.
Public Utilities Commission
of the Territory of Guam

P. O. Box 862
Agana, Guam 96910

Re: Bi 0. 5
Dear Harry:

This letter is in response to your request that I
clarify my views concerning the impact, if any, that the passage
of Section 3 of Bill No. 548 (amending Section 12004 of the PUC
statute) would have on the marketability of the bonds proposed to
be issued to finance new baseload capacity. Please permit me
also to provide some background for the statement of my views.

The origins of PUC regulation of GPA lie in the
financial problems that GPA had in the late 1970’s and early
1980’s. One of the conditions of the Federal Financing Bank loan
(vhich was needed to refund certain short term GPA debt that was
not refundable in the conventional tax-exempt bond market) was
the implementation of puUC regulation of GPA’s rates in order to
insulate GPA from what was perceived by federal officials as
being undue interference by the legislature in GPA’s rate-making
function. Frankly, the PUC was expected to permit rates to be
higher than the legislature would have permitted, resulting in a
financially healthier GPA. (An unregulated GPA must have been
considered politically unacceptable.) - -

For these historical reasons, I believe the prevailing
view among bond market participants who have followed these
developments from afar is that the implementation of PUC
regulation was a "good" development, in that the PUC is seen as
being more of an ally to GPA than an adversary. The first point,
then, is that the amendment of the statute in the manner proposed
may be taken by some to foreshadow a more adversarial
relationship between GPA and the PUC than has been presumed.

Second, although there may be a few other examnples in
addition to Guam, there is no well-tested model (in the American

Qld Fedem! Reserve Bank Building « 400 Sansome Street o $an Francisco. Csliformia 94)]
Telephone 4153921122 « Facnmiic 415773 575¢
Los Angeles 213 629 2020« New York 212 326 BROD < Sacramente Qe 447 4200
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experience, at least) for the regulation of a governmentally-

- owned utility (with an appointed board) by a public utilities

* commission (whether elected or appointed). In most cases,
utilities that are goverrmmentally-owned set their own rates and
otherwise manage their businesses by board action without any
additional level of review of rates or other management policies.
As a result, bond market participants do not have a ready basis
upon which to project the expected impact of additional PUC
regulation under these circumstances and the passage of the
legislation would create uncertainty in that regard.

Third, the traditional model of regulation with by far
the most testing and theoretical analysis consists of the
regulation of investor-owned utilities ("IOUs"). 1In that model,
the guestion of the advisability of particular expenses or
categories of expenses generally arises in the context of a rate-
making proceeding, the question being whether to "allow" or
"disallow" a particular expense in determining whether the IOU
needs a level of rates sufficient to pay such an expense (among
other revenue needs). (Disallowing a particular expense causes
that expense, in effect, to be paid by the IOU’s stockholders,
rather than by the IOU’s ratepayers.) Normally, to disallow an
expenditure, a commission must prove an abuse of discretion on
the part of management of the utility. Management is not
required to prove that its performance has been perfect, but
simply that expenditures are reasonable. Otherwise, a commission
would essentially be substituting its own business judgment for
that of the IOU and would be duplicating managerial functions
under circumstances in which the commission is likely to have
less complete information and less experience than utility
management has. I think that there is some risk that bond market
participants will perceive the proposed authorization of PUC to
regulate particular expenses as being a risk to GPA’s ability to
manage itself in the manner necessary to respond to what is an
admittedly challenqging environment.

Please understand that I am not saylng that GPA’s
management has been perfect or is not capable of being improved,
that passage of the legislation would necessarily result in the
suspension of GPA’s credit rating, or that GPA’s bonds would be
unsaleable even if unrated. I am saying that we are dealing with
a credit with a troubled history (especially in the rate-making
area), that we are dealing with a credit that has the lowest
investment grade rating (not much cushion for experimentation),



SEP 14 ’93 ©@2:18PM OHS 7E 415 773-4285 P.6-6

- [@)RRICK, HERRINGTON
& SUTCLIFEE

Harry M. Boertzel, Esq.
September 13, 1993
Page 3

that we are in the middle of a financing program (not the best
time for experimentation), that the type of regulation proposed
would be, at least to some degree, experimental, and that the
situation is such that passage of the legislation would create a
material risk that the bonds will bear interest at rates higher
than would otherwise be obtainable. We are meeting at the end of
this week with Standard & Poors to update them on recent
developments and to request a rating for the new isgue. -I would
recommend that the issues raised by the legislation be dealt with
at a later date and with additional input on the expected effects
and objectives.

Very truly yours,

| Stanley :Z rks

SJID/eip

¢co: Carl Taitano



